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PREFACE

The Legislative Research Commission, establislyefirticle 6B of Chapter 120 of the General Statutes

is the general purpose study group in the LegisgaBranch of State Government. The Commission is
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cochaired by the Speaker of the House of Repretsezdaand the President Pro Tempore of the Semate a
has five additional members appointed from eacls@ai the General Assembly. Among the Commission's
duties is that of making or causing to be madenupe direction of the General Assembly, "such issidf
and investigations into governmental agencies asttutions and matters of public policy as wilt ahe
General Assembly in performing its duties in thestrefficient and effective manner" (G.S. 120-301})(

The Legislative Research Commission, prompteddbprs during the 1999 Session and 2000 Session,
has undertaken studies of numerous subjects. Tdtadées were grouped into broad categories and eac
member of the Commission was given responsibildy éne category of study. The Cochairs of the
Legislative Research Commission, under the authoifitG.S. 120-30.10(b) and (c), appointed committee
consisting of members of the General Assembly &edpublic to conduct the studies. Cochairs, ooenfr
each house of the General Assembly, were desighatedch committee.

The study of state tort liability and immunity wasthorized by Section 2.1 of Part 1l of Chapteb 89
the 1999 Session Laws (Regular Session, 1999). rélexant portions of Chapter 395 are included in
Appendix A.

The Legislative Research Commission authorizesl shudy under authority of G.S. 120-30.17(1) and
grouped this study in its Civil Liability and Sttuced Settlements area under the direction of Reptative
James W. Crawford, Jr. The Committee was chairedbénatorBrad Miller and Representatividartin
Nesbitt. The full membership of the Committeeisseld in Appendix B of this report. A committeet@loook
containing the committee minutes and all informatjpresented to the committee will be filed in the

Legislative Library following the 1999-2000 bienmu



COMMITTEE PROCEEDINGS

The State Tort Liability and Immunity Study Comteé held four meetings after reporting to the 2000
Session of the 1999 General Assembly.

First Meeting - September 13, 2000

At its first meeting following the 2000 Short Sessheld on September 13, 2000, O. Walker Reagan,
Committee Counsel, began the meeting with a beiedp of legislative action on the Committee's
recommendations to the 2000 General Assembly. Cldremittee’s Report to the 2000 General Assembly had
recommended that the Tort Claims Cap be raised $b50,000 to $500,000, recommended creation of an
Excess Liability Fund to pay for claims over $18M0and recommended a $2,640,000 appropriation to
establish that fund. Senator Miller and Represterdg Nesbitt introduced identical bills containitigpse
recommendations. The House Ways and Means Coeawitinsidered Representative Nesbitt's bill and
made a few technical changes after which the édéived a favorable report and was re-referrededHouse
Committee on Appropriations. Included in the Hodgppropriations Committee's budget bill was a
provision to raise the cap to $500,000, howevéreiotecommendations of the Committee were not dedu
In the Senate, Senator Miller worked to get the $¢doways and Means Committee's substitute billitot i
the budget bill. The substitute bill was adoptedde a part of the Senate budget and ultimateBegigupon
by the budget conferees. As of July 1st, 2000,tduke provision’s enactment, tort claims agaihst$tate
could be paid up to $500,000. This change apptiediaims pending on Julyas well as those filed on or
after July 1, 2000.

The Committee discussed the Excess Liability Fangcommendation from the Committee’s Report
that was not adopted. Mr. Reagan reported tiaptbvision creating the Excess Liability Fund haén
removed because, in the current budget, money lapsed salaries was being used for this purposstatel
agencies had been participating in that effortprBsentative Haire expressed concern that the Exces
Liability Fund had not been put into place and ssjgd that the Committee revisit that issue.

Ms. Anita Brown-Graham from the Institute of Goverent at the University of North Carolina spoke
next and provided an overview of the liability obtth Carolina cities and counties. Excerpts fran hook,
A Practical Guide to the Liability of North CaroéirCities and Countidsad been distributed to the members
prior to her presentation.

Ms. Brown-Graham reported there were many problensgues regarding local governmental
liability and that, in essence, these issues redbbround public sector liability issues generdlye
described that a citizen of North Carolina injulbgdan employee of the public sector must grappta:wi

. Who is a proper defendant,
. What is the proper forum, and
. What are the limits on recovery?

More particularly, the citizen has to determine thiee a lawsuit may be brought against the employee
in his individual capacity or merely in his offitieapacity, which in essence is seeking compensé#tom the
appropriate governmental entity. The individuaghtialso have to determine whether the propenentit

7



defendant is the State or local government. Thisot always easy to answer. Recently courts have
increasingly been willing to determine that local’grnment employees, in certain instances, acjests of
the State rather than the local government, or soras "in officio” for local government. This mesathat
the State might be, in certain instances, the prdpiendant even though the person causing theyirgu
actually an employee of the local government.

Determining the proper defendant has significarglications in terms of the forum for the actior. |
the local government entity is the defendant, tttea is brought in a State court. If the Statthe
defendant, then it is brought before the Indus@iammission.

Assuming an injured person is able to determinettielocal government is the proper defendant,
then the citizen must determine whether the agtitiat the local government was engaged in was a
governmental or proprietary activity. While logglvernments are not immune from injuries causedewhi
engaged in proprietary activities, they are gehenadmune from injury caused while engaged in
governmental activities, unless they waive theimumity by purchasing liability insurance. The ¢arsce of
insurance and the extent of the waiver of immuttitpugh the purchase of insurance or some othensnea
must also be considered.

If an injured party gets through that quagmire ttrenparty still might have to grapple with whether
the Public Duty Doctrine somehow bars local govesntal liability. Additionally, if the party is seelg
compensation from the governmental employee inghgiloyee’s individual capacity, the injured partyst
determine whether public official immunity or somider immunity like legislative immunity might appio
bar suit. Ms. Brown-Graham explained that thia igery confusing area of the law but that she acitd
give the Committee the sense of all of the isshatd citizen might have to deal with.

In the 1990s, a number of cases of the North Gaadliourt of Appeals suggested that a plaintiff doul
not sue a public sector employee in that employiedisidual capacity. To the extent that the igjwas
caused by the person while engaged in the scofheenfpublic duty, the court said those personsvesttitled
to governmental immunity in their individual capigcand, therefore, could not be sued personalie
North Carolina Supreme Court has made clear tleapldintiff who was injured now has the option oing
the individual, the entity for which the individuabrks, or both.

The first hurdle for an injured party suing a logavernment in North Carolina is governmental
immunity. North Carolina is one of a significantnority of states that still retains a distinctibetween
governmental activities and proprietary activiti@he basis for this distinction is that local gowveents
provide services to benefit the public at largechiare essentially unique to the government asaity.e The
courts have determined these activities merit ptate from liability. On the other hand, local ggwmental
employees sometimes conduct activities similaherdame as activities conducted by the privatesect
These things are considered proprietary activéies have not presented a rationale for protectiom f
liability.

The tests the courts have traditionally utilizedl@iermining whether an activity is governmental or
proprietary in nature, include the following:

. Who traditionally performs the function? If itasfunction that has traditionally been
performed exclusively by local governments, thas likely to be a governmental
activity. On the other hand, if it is a functidrat the private sector has also been
involved in for some amount of time, it is les<likto be a governmental activity. For
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example, law enforcement is clearly quintessegt@ernmental activity. On the other
hand, public housing, is something that a courtrbibel is a proprietary activity for
which local governments do not have governmentaiumity.

. Is a fee charged for the activity? The mere erteof a fee is not sufficient to make
something proprietary. However, in every instawbere the court has considered the
fee issue where the local government has been gakpmofit on the activity, the courts
have found that activity proprietary. Profit istmecessarily the litmus test, but, most
likely, the courts will find that to be proprietaagtivity if a profit is made. On the other
hand, if a fee is charged, but the local governneestibstantially subsidizing the
activity, the activity will most likely be consided governmental.

. Is the activity absolutely governmental in naturehsas in the area of public health and
safety, such as a public health clinic?

. When all else fails, the courts resort to whethere is some public policy that exists to
support the courts’ finding that the activity isheir governmental or proprietary. When
the court has determined whether an activity issgomental or proprietary, there is not
a lot of confusion thereafter.

Assuming that an activity is governmental in nattine only way a local government in North
Carolina can waive its immunity and consent to uoedss through the purchase of liability insurancée
North Carolina General Statutes authorize locakgaments to purchase liability insurance but doreqtire
it, so some local governments have insurance ame sl not. Those that do have insured in a vaokty
different ways.

The waiver of the immunity is only to the extentimurance coverage. The purchase of insurance
does not mean that a local government has opesetiup to all kinds of liability claims. Assuntey
instance, the local government buys an insuranteypend the cap per claim is $10,000. If a pliiist
injuries are $100,000, the plaintiff's recoveryinsited to $10,000 if there is determination that a
governmental activity was involved.

Clearly, insurance includes liability coverage loynpanies licensed to sell insurance. Article 23 of
Chapter 58 of the NC General Statutes indicatedsptrdicipation in local government risk pool is@l
deemed the purchase of insurance. The courtgsalyzng this, have determined that this is onletto the
extent that two or more local governments shareighe In essence, the policy behind governmental
immunity is that local governments ought to be dblprotect themselves from big hits from liabiliggvsuits
in areas where the court has determined that gtereld be some protection. To protect itself,calo
government needs to engage in some kind of insardnat spreads the risk. If the local governnhexsta
“self-insurance” mechanism whereby it pays itseifthe claim, that is not deemed insurance undesthtute
because that doesn't spread the risk. If two aerozal governments decide to pool their moneyiddi the
local government risk, and pay claims out of th@lpsuch a mechanism is deemed the purchasewhimse
for waiver purposes, unless the pool participabjesti to the claim must reimburse the pool for ésss
resulting from the claim.

In a tort claim action against a local governmente a local government raises the issue of
governmental immunity or any other immunity presbyudiscussed, the court must first determine wéreth
any immunity applies before the action proceedgeryhing stops while that decision is taking pladéthe
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court determines the immunity does not apply, tleallgovernment or its employee has immediate o§ht
appeal to the Court of Appeals.

Even in cases where the local government may haweed its governmental immunity by purchasing
liability insurance, it was sometimes possiblejlukpril, 2000, for the local government to avoidbility by
asserting the Public Duty Doctrine. The Publicyobctrine only applies where a plaintiff is assegtthat
the local government failed to protect the plafrftibm the injury of an independent third person.

Typically, the issue arises in claims against lafoecement where the plaintiff claims that there
should have been better coverage and local governaeaies responsibility. In those cases, thetsdave
determined that the Public Duty Doctrine would kieéense for local governments. The Public Duty
Doctrine stands for the idea that "there are sdnmgsé that local governments do, for which theyehaxduty
to all of their citizens, but no particular dutyaoyone."

Until April, 2000, the Public Duty Doctrine had lmeapplied by the North Carolina Court of Appeals
in a variety of contexts: law enforcement, firetection, building inspection, animal control, aster cases
where a plaintiff asserted there should have beame mesources devoted to address a particulargarobl

In April 2000, the North Carolina Supreme Courtedlgtined in two cases that the Public Duty
Doctrine only applies to a local government whes gngaged in a law enforcement activity. TherSone
Court also previously had determined that the ublity Doctrine applied to State government in theahd
safety issues. Thus the Public Duty Doctrine hreenhinterpreted to be applicable under narrow
circumstances.

Ms. Brown-Graham then explained what happens intNGarolina if an injured party seeks to sue the
individual public employee who caused the injuNorth Carolina tort law makes a very significant
distinction between persons who are consideredgUddficers” and those considered public "empls/&e
Public officers may not be held liable for simpkgtigence unless a plaintiff is able to show thatpublic
officer acted with "malice, corruption, or outsithe scope of his authority." On the other hahdsé persons
who are designated as public employees may beliabld for simple negligence.

The consequences rest on who is a public officdrvém is a public employee. The courts have
indicated that the test for a public officer isfaows:

. Persons whose positions are created by legislation;

. Person whose positions normally require them te takoath of office;
. Persons who normally perform legally imposed dyiges

. Persons who exercise significant independent juagimeheir jobs.

A person does not need to meet all four of theser@ in order to be deemed a public officer. &wuty,
courts have focused significantly on the fourtitda@s a controlling factor for making the deteration.
This “public officer” immunity is rooted in publipolicy concerns. Some local government officralsst
make significant decisions every day in their jabs the basis of this immunity is that those peopliebe
significantly hampered from making decisions ifittege under a threat of liability for their decisimaking.

On the other hand, persons who are consideredcoermiployees are those who work under the general
direction of a superior and who exercise littlecdion in performing their duties. The courts éav
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determined that because these employees are notagtp make decisions, there is no need to prttem
with immunity.

Public officer immunity is what is known as a qtielil immunity. That is, the court will look beyond
the assertion of the immunity to determine whether person was engaged in discretionary actiwgs this
person motivated by malice or corruption, and tid person act out of the scope of his authority.

The remaining public sector immunity is legislatis@anunity. On the other hand, legislative
immunity is an absolute immunity that one is eatltto as a matter of law. To the extent thatll@gaslators
and government executives act in a legislative cigpand are involved in activity that does notlaie
criminal laws, they are absolutely immune from peed liability for their actions.

Regarding persons who are not covered by publicesffmmunity or legislative immunity when a
lawsuit is brought against them in their persomglacity, local governments in North Carolina mayvjte
the employee’s defense for any civil or crimindi@t on account of acts or omissions committechegcope
of employment. The decision of the local governnterpick up the cost of defending its individuatgoyee
is left completely to the discretion of the goveagboard.

Local governments are also authorized to pay atlgment or settlement that arises from a lawsuit
against their employees in their individual capacithere is no monetary limit under the statufbere are,
however, statutory provisions governing the typgsidgments that the local government cannot paytha
procedure for payment authorization. If the lagaverning board finds that the employee's actioaew
motivated by fraud, corruption, or malice, it mayt pay the judgment or settlement. In additionpaice of
claim must be given before a settlement is reachg@adgment is rendered in order for the local goweent
to have the authority to make payment and the lgoaérnment must previously have adopted a set of
uniform standards under which claims may be paid.

Questioned to what extent a plaintiff could recowgere the city had insurance coverage for clams i
excess of $1 million and the plaintiff's claim wakesser amount, Ms. Brown-Graham responded thhgain
instance the plaintiff couldn’t recover becausea¢hgould be no waiver of governmental immunity and
further explained that a plaintiff's recovery, inyacase, is limited to the amount of the local gowgent’s
insurance coverage.

Compared to other states’ systems, Ms. Brown-Gradtated, North Carolina’s system is atypical.
The trend in other states over the past severas yeas to enact a tort claims act that defines morf@rmly
the potential liability of local governments.

As to how local governments could afford seemiragigtly attorneys’ fees without insurance
coverage, for a local government to provide privatensel to its employees sued in an individuahcdp,
insurance coverage is prudent. More often thanthe defense cost will far outweigh any poterjtidigment
or settlement that might come out of a case. Nwaless, it is also possible for a local governnerave its
city or county attorney provide a defense for tiaividual.

As to whether other states distinguish betweennetgry and governmental activities, and between
public officers and public employees, most statas have been looked at began with distinctions/éen
proprietary and governmental activities but overgtihave abolished the distinction. Others have a
distinction much like the federal government, whicimunizes those activities that are considered
discretionary policy-making activities but allowahbility claims against all other activities. Otlstates make

11



a variety of distinctions, but most do not usegbeernmental/proprietary distinction the way thairild
Carolina does.

Regarding individual employee liability, local gomenent employees are not covered by governmental
immunity though some local government employeegswtected by public officer immunity.

When a judgment is entered in excess of insuraocerage, the local government does not have to
pay in excess of the coverage, which is a cap etidbility. It was noted that in that instance thaintiff
could pursue the individual for the balance ofjtidgment.

There are less traditional “insurance” mechanidmsyhich a local government can waive immunity.
If the local government participates in a risk-shgpool, consisting of at least two or more local
governments requiring each participant to beactst if one participant suffers a judgment, it vesiv
immunity. A pool where only the judgment-strickgarticipant reimburses the pool does not qualifwaive
sovereign immunity.

Andy Romanet, General Counsel with the North Caeolieague of Municipalities, spoke next on the
League’s perspective. His remarks included thieohg:

. There appears to be no widespread failure to paecimsurance on the part of local
governments.

. Brown v. Richmond Countgtands for the proposition that a local governnoaninot
pay for something for which it is not legally ressle.

. The term “self-insured” means "I bear the risk.”lage city that has lots of money and

thinks it can bear the risk may choose not to pasehinsurance from another but rather
“self-insure” from its own funds. Most such citiés purchase "umbrella” coverage,
however, for added protection.

. The issue of self-insurance has been even moreidabo_Blackwatera court case
challenging the mechanism in the City of Winstome8awhere the city had set up a
bonded entity to self-insure itself. This mechanalowed the city to use the defense of
governmental immunity in litigation when the allegert arose from a governmental

function.

. The distinction between governmental functions rogbrietary functions is “a very
unclear distinction in the law.”

. The League’s risk pool was organized under Artd3eof Chapter 58, and participation
in the pool waives sovereign immunity.

. The League’s risk pool operates as follows: paréting local governments pay a

premium based on the normal underwriting standandisget insurance just like they
would if they purchased it from a commercial catriBecause they pool their risk,
participants benefit by lower premiums if judgmeatidsnot exceed anticipated losses.
The League pool offers benefits unavailable ingheate sector, such as a full-blown
risk program working with local governments to m@&HA standards.

. 430 out of 522 League members participate in tha. pdhe rest are not necessarily
uninsured. Most cities have insurance in excesteoState Tort Cap Limit.
. The League may settle cases. The League is cattabout the evaporation of the

Public Duty Doctrine and intends to make an effonteplace some of it.
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. The League would be willing to talk about havinlgaility cap likely no more and no
less than the State. The League would also Wiyt the State court system, not the
Industrial Commission, to be the proper forum feating these cases.

. Local governments want to be responsible, and llaeg had few claims over a ten-year
period that have exceeded the amount of insuranwerage.

Representative Nesbitt asked if the League an@thmties were together in this and was informed
that they were separate. Representative Nedditisaid he felt that whether or not an injuredyar paid
for a claim shouldn't be dependent on where thead party happens to be at the time the accid=nirs.
He further noted he has heard that in some instdiocal governments are either uninsured or insiredch
a way that they don't have to pay. These mechanadlow the local government to choose which claions
pay and under what terms to pay them.

Richard Taylor, Director of the Academy of Trialugers pointed out that when municipalities self-
insure, for instance at a million dollars, theyirtiabsolutely that they are immune for any claiesslthan a
million dollars and they pay claims only if theymtdo. Mr. Romanet agreed that if a local governig
self-insured, it has not purchased insurance andtbarefore, plead immunity up to the level whang
insurance coverage begins.

Representative Nesbitt said it was his understanidhat if a local government self-insures, it cay p
what it wants to if it is under the amount of angurance coverage and inquired whether a localrgowent
with no obligation to pay could pay anything atsatice the law appears to prohibit payments wheseetis
no obligation. Responding, Mr. Romanet said tbates local governments, such as Mecklenburg Courdy a
Raleigh, have local bills passed allowing themdg plaims if they want to.

Mr. Romanet stated that the modern rationale feesagn immunity, having deviated some from the
original concept that the "king can do no wrong,that local governments are essentially not reguio
provide any services whatsoever in this State exmo@fding inspection and fire inspection and thiusy
should be protected from liability for servicesyttfeoluntarily” provide to the public.

Jim Blackburn from the NC County Commissioners Assion was recognized to speak on the issue.
His remarks included the following:

. The Association’s risk pool is structured similarthe League's.

. The level of participant coverage ranges from $800,up to in excess of $2 million.
There was not an incentive for counties to buy l®allevels of coverage.

. With respect to defense of employees, countiesatgriok and choose which employees
to defend. Once a policy is adopted that saysollty will defend its employees, then
it must defend them regardless.

. Membership in a pool gives the counties the opmittio gain risk control and other
kinds of assistance that would not necessarilwadable through commercial coverage.

The counties' relationship with the State diffemf that of the cities because counties histoscall
understand that it is their duty to implement Stadkcy, particularly in human services areas. Hharing of
responsibility has given rise in recent years ¢peat deal of confusion regarding liability for cies
particularly in the areas of building inspectiomspector sanitarian work, and child and adultgectve
services, where county workers and agencies catr$tate standards. There was a time when it aidy f
clear that if somebody was acting as an agenteo$tate, even though they were a local government
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employee, the State would be the potentially ligdaely and the Industrial Commission would be the
appropriate forum. A few recent cases have conftlseissues, even suggesting that a claimant im suc
actions may have a choice of forums. There is @sdusion and fear on the part of the local govesnim
employee community in areas where they are enfgi8iate regulations. The concern is that theybeahneld
liable either on a personal level or with the cqunt

Some counties self-insure; they are most likelyldéinger counties.

The difference between self-insured and uninswsabmetimes a distinction without a difference.
The degree to which a local government is selffiedwersus uninsured depends upon whether someame i
actuarial context determines the amount of mongyutan the bank for liability, a procedure thahist unlike
what a pool or commercial carrier would do. Coesithat don't go through that actuarial analysdarall
intents and purposes uninsured.

Counties can self-insure without special legislatiocArticle 23 in Chapter 58 allows for the formoat
of risk pools that in some instances are to besmar by the Department of Insurance. Risk poolsgher,
are not required to be overseen by the Departnfdnsorance, that is an option. For example rislepool
in Charlotte/Mecklenburg involves the City of Cludié, County of Mecklenburg, and the
Charlotte/Mecklenburg School System. That is glsipool involving those three entities and to Mr.
Blackburn’s knowledge the Department of Insuranmesdchot oversee them.

Mr. Romanet added that cities could also self-iasurhe problem of self-insurance is the inability,
based on current statutes, to waive immunity teselaims. Some local governments chose to be tabl
settle in that area and they chose to get locaslkgn to be able to do that.

Senator Miller noted that being self-insured isshene as being uninsured in that neither waives
sovereign immunity. Under the law, immunity hadé&asserted when there is potential liability.

Ms. Brown-Graham said there is presently a casegeding through the courts in which the Court of
Appeals has suggested that it might be a violaifdhe equal protection clause or due process uheer
federal Constitution for a local government to stmes assert governmental immunity and sometimées no
assert it. Mr. Romanet said the advice currergindp given local governments is that one shouldageert it
because the opinion is written such that a locaegament would then leave itself open for degrdes o
settlement with different parties.

Mr. Taylor introduced Stella Boswell, legal counsethe Academy of Trial Lawyers, and proceeded
to discuss the factual setting for the Greensbase ceferred to by the previous speakers. It weesdrthat
North Carolina requires all of its citizens to ham@mimum automobile insurance, but apparently iiescof
Greensboro, Charlotte, Winston-Salem, and Fayd#eearry no insurance, and each city decides hdretr
not it is going to pay claims against the citythe Greensboro case, the Court of Appeals decludhis
scheme was not only unfair but also unconstitutioae ruling declared that a local governmenttqgaick
and choose whom to pay and whom not to pay antldacide that it is going to pay some people mioaa t
others.

In most states local government immunity has besated the same as state immunity with the trend
of eliminating it altogether or allowing some reeoy. North Carolina is unusual in the fact thatlibws
local governments to choose whether or not to corsgie people injured by their employees. The first
problem with this system is that there is a lackimiformity, as there are many local governmenas tfon't
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carry insurance. He noted it should not be tbeK'lof the draw" about which town an injured persom
about whether or not that person is going to be ebbhave medical bills paid and injuries compesthat

There was discussion on the issue of excess inseli@verage in the larger cities. Charlotte,
Greensboro, Winston-Salem and Fayetteville mairtteahthey have no insurance and that they will qualy
at some large amount, such as $1 million or ablbae t A suggested fix to this problem might beequire
that when sovereign immunity is waived by purchgsnsurance, immunity be waived from the first dolio
the top dollar of the insurance.

Mr. Taylor emphasized what his organization considiee three most important issues related to local
government tort liability: the need for uniformigynong local government liability, the need forcats to be
insured not just nonfleet private passenger cabilze need for waiver of governmental immunityrirthe
first dollar up if it is waived at all.

Some states have eliminated sovereign immunity ¢etely while some had a greater amount of
recovery than North Carolina did prior to raisihg State cap to $500,000. One state, Alabamatsasse
complete sovereign immunity, but the trend is tmelate it.

Representative Haire said he doesn't see how imyncem be asserted by an entity and that entity can
be liable for excess over immunity, when it didv@ize to pay anything to start with. Mr. Tayloidsthat was
the current law and that's what the Academy walldkelfor the Legislature to change.

Representative Nesbitt raised the issue of thel@mobf no recovery when there are two defendants in
a car accident, the local government invokes gaowental immunity, and the remaining defendant sliifes
blame to the departed local government, leavingtamtiff with no recovery. He inquired whetheeth
Uninsured Motorist Statute would apply in that arste.

Bill Hale from the Department of Insurance was mured to comment on the Uninsured Motorist
law. He said that if you have uninsured motorgsterage and someone else without insurance hitscgoy
you are covered. What comes to play in this sitaas if the injured person has a cause of acigainst the
driver of the other car, as an individual, not ampeyee. The other question is whether that disveersonal
auto policy covers that situation.

Mr. Reagan noted one of the issues is that whelotfaé government has no liability under sovereign

immunity, the driver of the car has none becauge@Public Duty Doctrine. Since there is no lidypithere
is no coverage for the injured party.

Second Meeting - October 11, 2000

At its second meeting held on October 11, 2000n@dtee Co-counsel Walker Reagan provided an
overview of the meeting, explaining it was struetbaround how local governments handle tort clainds
what concerns they would have if sovereign immuwigye waived up to $500,000 for all local governteen
Mr. Reagan also called the Committee's attentianrteemo prepared by Co-counsel, Frank Folger.

Mr. Dudley Watts was recognized to discuss how @hanCounty handles its liability. He discussed
how Granville County had patrticipated in the Cou@tymmissioner Association’s Risk Management Poal at
cost of $100,000 a year for all insurance coveragfh a $5000 deductible for each claim. Mr. Watts
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discussed how the county budgeted for claims, hagkadetermination is made regarding areas wi¢h th
greatest exposure, and his concern that waivingmorental immunity up to $500,000 for every local
government might lead to more “self-insurers” aadesely jeopardize small communities put togetlser a
municipalities primarily for planning issues. Heted that holding small local governments respdesir
negligent actions of their agents is ultimatelydnad) the citizens responsible.

Representative Nesbitt inquired whether Granvilbei@y’s participation in the Association’s pool
waived governmental immunity to the extent of tkelfs coverage. Mr. Watts said he understood it did

Mac McCarley, City Attorney for the City of Charlef was recognized to explain how the City of
Charlotte handles its liability. He said that Cb#td has combination coverage and a large pahadf t
coverage is self-funded. There is also privatariansce coverage for the Charlotte Douglas Intepnati
Airport, which performs or engages in a non-govegntal function and therefore cannot use the defehse
immunity. That coverage is from $50,000 up to $88lion. There is also private catastrophic cogeréor
claims between $2 million - $4 million, with no uimance for claims below $2 million and above $4lioil
This is primarily for police activities. They albave a Risk Management Division that is jointlyded by
the City of Charlotte, Mecklenburg County, and @tearlotte-Mecklenburg School System. This is nosla
pool, but a staff of employees paid jointly by thélsree entities to provide services that a padf st
insurance company would provide. They place cayeend adjust claims. There is also private insigdor
a fairly large aggregate stop-loss for approxinya®20 million in case of a bad year.

He then explained why Charlotte chose this systednta benefits. He felt that Charlotte officials
would support a local tort claims cap if the capevihe same as the State cap, and if there wararargee
that the cap would stay tied to the State cap veretlyoes up or down. The city prefers that céasesied in
local State courts rather than in front of the ktdal Commission. Charlotte desires to compenisqguieed
persons but remains concerned about the “erositautifas the basis of the tort system.” He alged the
General Assembly to make a decision about thigivelst soon because the recent ruling in Dobrowabigk
Wall & the City of Greensboro, 530 S.E.2d 590 (20®0e case referenced in the previous meeting,dvoul
likely force cities like Charlotte and Greensbascsettle "all or nothing."”

Mr. McCarley said that when Charlotte had asseagteegrnmental immunity, most of those cases
involved determinations of pain and suffering, cabat are difficult to settle. In some of thosstances
Charlotte would assert immunity to get out of & sgpecially when it felt that it could not makesasonable
settlement. While Charlotte does not have covefaigdefense of their employees, a resolution velgpted
in 1977 stating that, in accordance with the teofrthe statutes, Charlotte will pay defense costs a
judgments against employees in accordance witktdtate and their resolution. There is no limitas/hat
amount can be paid for this purpose. The City lvhr(dtte is sued for tort-related issues two te¢himes a
week and one-third of those suits are low-dollader $20,000. The rest, minus four or five a yags,
between $20,000 to $200,000. About five a yeamhagh-dollar claims up in the $500,000 range.999of
those claims are settled.

Sovereign immunity is mentioned by Charlotte incalbes as they explain what used to be their policy
which was, if right, they would fight all the walyut if wrong, they would look for a quick and reaable
settlement. They had a good record for settleges and did not have to plead sovereign immuftéyno

Representative Nesbitt noted that the ruling inRbbrowolska case made those approaches moot. He
added that the term "reasonable" was in the eyleedbeholder and that it certainly was advantagaden
attempting to settle claims to be able to say,illlpay you nothing.” Mr. McCarley agreed.
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A cap of $500,000 was discussed and Mr. McCarleytbat, for Charlotte, it would make no
difference because they are self-funded.

Brenda Gibson, Risk Manager for Forsyth County, we@sgnized to explain how Forsyth County
handles its liability. She said Forsyth County keé-funded retention coverage for general liapilip to
$250,000. They used actuarial studies to deterthisteamount. They also have private insurancereme
of $750,000 and above and an umbrella policy afnfilon. Most coverage is for automobile liabjliand
claims resulting from errors or omissions. Thigarage includes Forsyth County School Systems yHors
Technical Community College, the ABC Board andMental Health Authority. Regarding the defense of
employees, if they are sued, or if there is a gaksuit or claim against their employee, the dgyrovides
coverage that is built into the self-funded retemtand other layers of coverage previously mentione
Forsyth County pays for the defense and for thgrmuenht, if there is one.

Forsyth County chose insurance over pool partimpab avoid waiving immunity from the first
dollar up. The county also wanted to protect thgayers and not leave things wide open for an mipé
judgment. Therefore, they selected $250,000 aasonable amount to self-fund.

Regarding Forsyth County’s asserted governmentalumty, Ms. Gibson said that if the claim results
from a governmental function, they do not haveay; fout it is their policy to pay for damages, thbunot for
pain and suffering, if the county is at fault.tie county employee was responding to an emergaheation,
then they would invoke governmental immunity ang pathing. Ms. Gibson was reluctant to comment on
Forsyth County’s opinion on any proposed local goreent tort claims cap because she had not codsulte
with county officials.

Fred Marshall, Risk Administrator from the City\@finston-Salem was recognized to explain how the
City of Winston-Salem handles its liability. He ddihat a self-funded, non-profit program (Risk Aatzace
Management Corporation) has been set up outsideui@ces of the City of Winston-Salem for thisgose.
The City did a study to determine the best wayefedd and protect the taxpayers of Winston-Saleamat
the variables of the insurance market while keepirlgin the authority granted to them by statuBzcause
this program is not considered insurance, theyusathe defense of governmental immunity.

The program (Ramco) funds itself by selling vamafdte bonds to the open bond market and enters
into an agreement with the bond holders that thilyoe paid back at a certain interest rate basethe best
faith and credit of the City of Winston-Salem. Ranentered into an agreement with the City of Winsto
Salem stating that it would pay claims arising afudictions of City employees or the City itselh turn, the
City would reimburse Ramco. Therefore, the Cit\\bnston-Salem has no insurance. The program has
been challenged alleging it to be an insurance emypdut the Supreme Court has ruled that it isanot
therefore could use the defense of governmentaliniy

The Board has passed a resolution indicating thasiéh-Salem will defend employees in
performance of their duties. If, however, the@mturred outside the employee's duty and/or if sonmeinal
activity is involved, they will not defend the erogke. They participate in reasonable negotiatiorsettle
claims. In cases involving a governmental functibey will pay actual damages, lost wages, ptgper
damages, as well as reasonable attorney feesis & iproprietary function, they don't have thdeéenses and
have to defend the claim like everybody else do&€key do not invoke governmental immunity until
negotiations are over and a lawsuit is filed. Otheesuit is filed in the court, they will utilizdl appropriate
defenses to defend that employee and the City okWin-Salem.
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As for a tort claims cap, they, like the City of&@lotte, would like to have the same cap as theSta
This would not change things for them because sleHfyinsure and treat all cases the same.

Considerable discussion followed about why localegoments should have the immunity defense.
Senator Miller said governments should be held aeiable. Mr. Marshall said that State mandatedeniia
difficult for local governments and they must hawenunity to protect employees who work to carry out
those mandates. Mr. McCarley said he felt thattineeds to be some balance between damage to the
individual and the need to protect the taxpayéds. Gibson said that, without some immunity, it Wbhe
difficult to find employees to carry out governmarfunctions if they were under a constant thrédteing
sued. She also felt that some local government4 dant to pay claims. Mr. Romanet said he agreidu
Mr. McCarley and would support a tort claims at¢ie would also like to see some form of the Publity
Doctrine put back into place.

Erika Churchill, staff attorney, provided the Contie¢ with an overview of the current arrangements
in North Carolina, types of coverage and the gdroast of coverage. Data from the League pool, the
Association pool, and audits from the Local GoveentrCommission were the main sources of this
information.

Ms. Churchill said if a county or municipality paipates in the League pool, then it has at ledst $
million worth of coverage. For participants iretB@ounty Commissioners Association, there wouldtideast
$2 million worth of coverage. Nine municipalitirave no insurance coverage and, of those nindartpest
has a population of 315. One reason these haugsuomnce might be because they provide no seraicgs
therefore have no liability.

For auto liability, 185 out of 633 local governme(152 cities and towns and 33 counties) carry ceroial
insurance coverage.

Trina Griffin, Committee Co-Counsel, presented agsle on what other states do in the area of local
government liability. There are about 13 othetestdhat maintain the distinction between goverrtaiemd
proprietary functions and, therefore, have immufotyall governmental functions, except to the aktbat
they purchase insurance. There really isn't o model as to how other states address the istlocal
governmental liability, but states can, howeverdiveded into about four categories. These include:

. Local governments that have immunity for governrakfiinctions except to the extent
of insurance,

. Local governments immune from liability except &mumerated exclusions,

. Local governments liable for negligent acts or @moiss, and where immunity has been

waived except for enumerated exclusions (i.e. 8tiyhave immunity for enumerated
functions), and

. Miscellaneous - for example, Maine agrees to d@difor certain acts and not liable for
others.

There is some commonality among the states in tefrtiee types of exclusions from the waiver of
immunity. The most common exclusion was perforneanfcdiscretionary functions. All 50 states give
immunity to their elected officials or employeegaged in policy-making types of decisions, as wasl|
gualified immunity such as legislative immunityAlso, some states (18) exclude from liability das&from
accidents involving police protection and, emergamsponse activities. Licensing and issuing pesria
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another liability exclusion in 16 states. She dduid no state that provided immunity for a prepary
function.

Ms. Griffin then compared tort claims limits in ethstates. The lowest was $10,000 per person in
Maine, and the highest was $750,000 per personointdha. The majority of the states seem to ffiahe
$100,000 to $300,000 per person, about $250,086@06,000 per accident, and anywhere from $50,000 to
$100,000 property damage. It appears that a ihagirstates stagger the limits for automobildoiliy
while others have a cap.

Mr. Reagan distributed a Uniform Local Governmeiaibllity bill draft to the Committee that
included an attempt to waive sovereign immunitylémal governments, for both city and county
governments, for the first $500,000 of negligemt tiamages arising out of governmental functiofi$ie
draft did not, however, address proprietary issudse State Tort Claims Act had been used as a Inadine
draft, but the fact that the State does not detll prioprietary functions, only governmental funogspcreated
some difficulty in modeling one after the otherls@ the draft of the bill, tries to preserve tipion for local
governments to self-fund, and to give them the @itihto purchase insurance. The bill draft alstharizes
local governments to waive immunity in excess d@&B00 to the extent they purchase insurance.

Regarding defense of employees, the draft reqthi@docal governments defend their employees up
to $500,000 and allows local governments to defaeth above that amount if they want to. They @lap
purchase insurance for that purpose. The bill ptsgides that claims do not have to be broughteetioe
Industrial Commission.

Representative Nesbitt commented that the draftaxg®od framework and that he would like to have
the League and the County Commissioners Associadpew it and come back to the Committee with
suggestions and concerns. He felt that it wasoal gtart in working toward creating a uniform systin
North Carolina.

Third Meeting - December 12, 2000

At its third meeting on December 12, 2000, the @Guttee heard a presentation by Committee counsel,
O. Walker Reagan, on a revised bill draft thatudeld changes suggested in a letter to the Comnhittee
Andy Romanet, legal counsel for the North Carolieague of Municipalities. The revised bill drafies the
following:

. Ties local government tort liability cap to capState Tort Claims Act.
. Authorizes local governments to waive immunity xcess of cap through purchase of
insurance or through self-funded reserve.

. Clarifies that contributory negligence is a defense
. Provides that commercial insurance purchased waoeilich lieu of the local
government’s obligation.
. Clarifies that the intent and effect is the sanrecfbes and counties.
. Requires local governments to provide a defenserfgployees and pay judgments up to

the tort claim limit.
. Authorizes local governments to defend employeexaess of the tort claim limit
through purchase of insurance or through self-fdréserve.
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. Provides that the tort claim limit includes “mediaead other expenses”.
. Clarifies that, under the defense of employee @iows, “employee” does not include
independent contractors.

There were two issues raised in Mr. Romanet'siett the Committee that were not fully addressed i
the revised bill draft. The first is that the lHaft does not eliminate the distinction betweewsgnmental
functions, those that are exclusively performedjbyernments, and proprietary functions, thosecbatd
also be performed by private industry. Currerglyvereign immunity only applies to governmentalctions.
The League would like the distinction eliminatedisat, while they would pay claims for governmental
functions, as well as proprietary functions, uph® tort claim limit, they would also have immunity
proprietary functions in excess of the limit.

The second issue deals with giving the local gowemt discretion as to whether a defense should be
provided for an employee. Mr. Romanet suggesteldding four exceptions in the bill for situatiowere
the local government should refuse to provide amef. Two of the exceptions were included: fhef
employee was acting outside the scope of his empay, and 2) if the employee acted with malice,
corruption, or actual fraud. Two of the exceptiarese not included: 1) if there is a conflict nferest
between the local government and the employee2piidt would not be in the local government’s bes
interest. Mr. Reagan explained to the committe¢ ttiere are other ways to deal with a confliahtérest,
such as hiring outside counsel, and that it ihékiest interest of taxpayers to pay claims becaesple
would not be willing to work for local governmentshey are not protected from claims.

Mr. Romanet addressed the Committee next. Heesgpd his concerns over the problems that would
be caused if local governments had to go to couirght for immunity based on whether a functionswa
governmental or proprietary and said that the Leagould like to see the distinction eliminated.

The Committee members then discussed their ingialithoughts on the issues addressed by the bill
draft and how the Committee should proceed. Rathawylor, Director of the Academy of Trial Lawyets|d
the Committee that he didn’t think the legislatiwauld have a significant economic impact on cisese
almost all local governments currently have liapilnsurance or are self-insured, and that theinnancern
was with local governments who self-insure up ®dmount of commercial coverage and pick and choose
which claims under that amount they will pay. Maylor informed the Committee that the trial lansg/er
supported the bill draft before the Committee.

Mr. Romanet and Jim Blackburn, of the County Cossmainers Association, both indicated that they
would oppose the bill draft as it is. Mr. Romaseid that the bill draft would be more palatabléhé
distinction between governmental and proprietancfions was eliminated, and that the League alstdeda
to have the Public Duty Doctrine available to logaternments.

Mr. Taylor stated opposition to the statutory remaidf the court-created distinction between
governmental and proprietary functions, and likews the codification and/or expansion of the Rubluty
Doctrine, claiming it was no deal for the citizesfdNorth Carolina. Representative Nesbitt said thare
probably is a public purpose to have some limitwbrat can be recovered from government, be it State
local governments. Governments have to deal \aithel numbers of people and provide a lot of sesVice
people. There is a lot of opportunity for someghio go wrong and it would not be a good thing aokrupt
government. He said perhaps there should be samts bn how much exposure governments have.
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The Committee members agreed there was not camsansong the parties involved with regards to a
uniform mandatory minimum waiver of immunity or fibre elimination of the distinction between liatyili
and immunity for governmental and proprietary fumas. But the Committee agreed that these were
important issues that deserved more study and feork consensus solution.

The Committee discussed that with the Dobrowofskading there was a need for clarification on local
governments authority to be able to settle claintlawsuits in self-insurance situations. SinceeHocal
governments have special authority through loctbas to waive sovereign immunity by adopting self
insurance plans it was discussed that this optionlsl be made available to all local governmetitsvas felt
that this would solve the problem presented byCibbrowolskacase. Rep. Nesbitt expressed his opinion that
this solution should make it clear that by adopangelf insurance plan the local government wasingits
sovereign immunity up to the limits of the selfunance plan. There was also further discussianifthacal
governments waived sovereign immunity by the pwsehaf insurance, in conjunction with the ability to
waive sovereign immunity through self-insurancegpamns, immunity should be waived from the firstldol
of damages. The Committee was concerned thattifgimvith smaller claims should not be denied tight
to recover when plaintiff's with larger claims cdukecover because of higher levels of insurance tha
constituted a waiver of sovereign immunity. Then@aittee discussed that the local governments shoaléd
the discretion to decide how to cover their lidlah through insurance or self insurance programa,
combination of both, but that where sovereign imitywas waived by the purchase of insurance, arugh
self insurance, sovereign immunity should be careid waived from the first dollar of damages.

To avoid the problems addressed in_ the Dobrowatska, the Committee instructed staff to draftva ne
bill, to be included in the Committee’s final repauthorizing local governments to self-insureydny
adopting a resolution waiving sovereign immunityhe level of self-funding and for liability in adituations
where sovereign immunity is deemed to have beewadato be from the first dollar of damages. The
Committee discussed that this solution should addifge biggest problem, but that it does not addmere
there is no insurance coverage, which seems toapply to a few local governments and it also duEs
address uniformity in coverage between variousllgogernments and between local governments and the
State. The Committee decided to suggest that thkeses be studied further. Rep. Nesbitt askedhiea
report reflect the sentiment of the Committee tbedal governments should provide compensation ifaens
when they are injured or damaged by the negligetst@f the government and their employees.

Fourth Meeting - December 28, 2000

The Committee held its final meeting on Deceml&r2D00.

O. Walker Reagan, Committee Co-counsel, revievaidrg aspects of the proposed Committee report,
which had been mailed to Committee members the Wwetde the meeting. Mr. Reagan noted that the
section on Committee Proceedings was fairly extensHe emphasized the Committee had considere¢t man
issues and laid the groundwork for following thrbwgith its recommendation to further study the éssu
related to state and local government tort liapiliHe stated that the report as a whole was pregavith
sufficient detail to assist a future review of bemmittee’s diligent consideration of the issudse T
Committee Proceedings and Appendices, in particulare substantial, with that purpose in mind.

Mr. Reagan then reviewed the two bill drafts prsgmbto be included in the report as legislation
recommended by the Committee. Regarding thelilisthe referred the Committee members to the bill
summary being distributed simultaneously. The fith would amend the current tort liability stédg for
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cities and counties. It would permit cities andmoes to establish self-funded liability reserv&sirsuant to
the bill, a city or county that adopts a resolutiorestablish such a reserve waives its governrhigmiaunity
to the extent provided for in the resolution, buho case greater than the amount available ifutice The
bill also provides that cities and counties whichvehive governmental immunity via purchase of iasge or
establishment of a self-funded reserve are sutpdability from the first dollar of damages upttze extent
of coverage by insurance or by self-funded resérles bill was modeled after two local acts thatrently
authorize Mecklenburg-Cabarrus Counties and Rakeigise self-funded reserves to waive governmental
immunity.

Mr. Reagan stated that the second bill authorizesontinued study of State and local tort claims
issues.

Jim Blackburn of the N.C. County Commissioners Asson informed the Committee that his group
appreciated the depth of the report but that heblesth unable to get a response on the report flem h
members prior to the meeting, given the timinghaf tneeting between Christmas and New Year. Hehsaid
would get his group's thoughts to the membersatetislation progressed through to the 2001 Génera
Assembly.

Andy Romanet, General Counsel for the N. C. Leagldunicipalities, stated his general
concurrence with Mr. Blackburn’s comments. He, toated his inability to get member response on the
Committee’s proposed report prior to the meetingabise of the holidays. He thanked the Committee for
including the League’s offer in the report andexdate felt it important that someone reviewing the
Committee’s work would see that the League had naag@sonable offer regarding the drafting of
substantive legislation.

Charles Cromer, representing the N.C. Academy iail Tawyers, stated that the Academy
appreciated the efforts of the Committee, had medethe proposed report and agreed with its comtent

The Committee discussed language in the propodleahiiending the local government tort liability
that restricts waiver of governmental liability wndhe self-funded reserve method to an amounteamtey
than funds available in the reserve for claims paytn Mr. Reagan, Committee Co-counsel, indicatatl t
this language had been cloned from language irniegikbcal acts that provide for self-funded ressrand
waiver in Mecklenburg and Cabarrus counties andCibeof Raleigh. He further stated that the appéar
objective of the language is to protect local gaweents from suffering devastating financial lossrirtoo
many large claims by restricting waiver to the amtaef available funds. Representative Nesbitestahat
the language might complicate matters by creatmipér uncertainty for injured parties. As theékyear
progressed and reserve funds were depleted, clenrameasingly would be faced with the threat of
governmental immunity precluding recovery. Othen@nittee members noted the potential for unfairness
and complication in leaving that language in tHe bi

Noting the presence of a quorum of the Committegr&sentative Nesbitt moved to amend the first
bill in the report to remove the language restmigtivaiver in self-funded reserve situations. Theiomo
passed. Representative Nesbitt then moved tharéweously distributed bill summary for the fitstl be
included in the Committee’s report. The motiongess Representative Nesbitt lastly moved that the
Committee adopt the report as amended for recomatiemdto the Legislative Research Commission. The
motion passed.
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FINDINGS AND RECOMMENDATIONS

FINDINGS

The Legislative Research Commission’s Committe&tate Tort Liability and Immunity met four
times since the conclusion of the 2000 Short Sasside primary focus of these meetings was thmliliya of
local governments for negligent acts by employeespublic officials, governmental immunity, and the
extent of insurance coverage by local governments.

GOVERNMENTAL IMMUNITY

In its study of the relevant case law governirgalgovernment liability, the Committee found that
both a unit of local government and its individaaiployees or officials may be liable for negligaots that
occur in the scope of employment or in the coufsmying out official duties. Local governmeiai®
shielded from liability for tort claims to a limdeextent by governmental immunity. While local gavments
may have immunity for governmental functions, tdeynot have immunity for proprietary functions. eTh
Committee found that the distinction between gornegntal and proprietary functions is not always Glbat
the North Carolina courts have provided some guidelon a case-by-case basis. The courts corsaseral
factors to determine whether a function performga lbocal governmental agency is governmental or
proprietary, including who traditionally perforntsetfunction, whether a fee is charged, who the grym
beneficiary is, and whether a public policy existsupport a finding that the activity is eithewgmmental
or proprietary. Activities that are exclusivelyrfsgmed by local governments, such as law enforcenoe
that involve the exercise of judicial, discretiopaor legislative authority are generally governtaén
functions. Activities where the local governmerak®es a profit or that are also performed by thegpei
sector, such as trash collection, are generallgrptary functions.

In its extensive study of how other states dedhwie issue of local government liability, the
Committee found that the majority of other statageheither eliminated the distinction between goremntal
and proprietary functions or statutorily defined terms.

INSURANCE COVERAGE

The Committee found that local governments arbai#ed but not required to purchase liability
insurance. If a local government decides to pwehasurance, the city council or board of comroissis
has full discretion in determining the type or tyjweé coverage to be purchased. The Committeefalswl
that the purchase of liability insurance waives@al government’s immunity for governmental funnsdo
the extent of insurance coverage. A plaintiff may receive damages in excess of the policy limlts.the
extent that an injury is not of the type coveredrsurance, the local government may assert thendefof
governmental immunity. The Committee determined because local governments are not statutorily
required to obtain insurance, injured parties matyracover for damages incurred unless the locatigonent
has purchased insurance that covers the type tigaagact involved or the party was injured in theercise
of a proprietary function.

The Committee also studied the various types sfraince coverage or alternative coverage
mechanisms available to cities and counties. Asgiats study, the Committee researched how atrewsry
city and county in North Carolina handles risk ngaraent to determine the type of coverage mechanism
used, the policy limits, and the types of acts cedte The Committee found that the types of cowerag
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mechanisms used by local governments include grivesturance, local government risk pools, catakioop
coverage, self-funded coverage, risk managemepbcations, and various combinations. The Committee
also found that almost all North Carolina counhase some form of insurance and only 9 to 10
municipalities are without insurance. The largatst without some form of insurance is Casar with a
population of 350. The Committee further deterrdittgat the majority of cities and counties with soform
of insurance coverage have limits of at least Hliani

However, not all types of coverage constitute iasae for purposes of waiving governmental
immunity. The Committee found that there are dnly types of coverage that constitute insurance for
purposes of waiving immunity: liability coveragg & company licensed to execute insurance in North
Carolina and participation in a local governmesk pool where the risk is shared by two or moralloc
governments and the local government does not tgiselthe pool for payment of its claims. Self-magice
or a self-funded reserve does not constitute “gusce” for purposes of waiving governmental immunitihe
Committee found local governments that self-fund mditrarily choose whether to settle a claim véth
particular individual or to claim the immunity defee. The Committee found that this discretion agrlonal
governments has led to inconsistency and ineqeitasults for citizens who are injured at the faifilocal
governments. In addition, some local governmeat®&tpurchased liability insurance that only cowstagns
in excess of $2 million. The Committee found tlathis instance, the local government’s immumvguld
be waived only if a person’s damages exceeded $idmibut would not provide coverage for negligence
resulting in damages of less than $2 million.

The Committee found several reasons why local gmments would purchase insurance even though
they are not required to and even though the paecb&insurance waives their governmental immunitie
Committee determined that local governments puehesirance to protect themselves from proprietary
claims, federal claims, and claims against off&c@hd employees in their individual capacities la@chuse
generally, they want to compensate injured pah#sed by the city or county’s negligence. The Guttee
also found that despite the fact that most locaegaments have insurance, there is a lack of umitgrin the
coverages. Moreover, the Committee found thattieemconsistency with regard to the protectidierad by
local governments through insurance coverage arnbéb$tate under the State Tort Claims Act. Aq@ers
injured by a state employee could recover up td$EID under the State Tort Claims Act whereas soper
injured by a county or city employee could recawetto the policy limits or could recover nothinghie
locality has no insurance and therefore has notedsits immunity.

The Committee also studied the Dobrowolska v. \iatl the City of Greensbooase where the
North Carolina Court of Appeals held, in part, tadbcal government violates a person’s equal ptiate and
due process rights by arbitrarily settling soménatabut not others involving similarly situated mduals.
In response to this case, the Committee agreedapoged legislation that makes self-funded reseaviesm
of insurance for purposes of waiving immunity anakes any purchase of insurance a waiver of immunity
from the first dollar of damages.

Although there were several other issues thatiredurther study or remain unresolved, the
Committee found that this legislation would be aiphsolution to ensure that the immunity defeisseot
asserted arbitrarily.

REMAINING QUESTIONS

. Should the distinction between governmental angnetary functions be defined
statutorily, modified, or eliminated?
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. Should all local governments be required to payrdao the same minimal extent?
Should that extent be the same as the State ig@ddo pay claims under the State Tort
Claims Act?

. Should some form of a Local Government Tort Clakosbe adopted? If so, should
governmental immunity be waived in some mannexchange for a cap on liability for
proprietary functions, for governmental functioasfor both?

RECOMMENDATIONS

RECOMMENDATION 1: That the General Assembly erataw that would make a self-funded
reserve qualify as a form of “insurance” for purp®®f waiving governmental immunity and that wonrldke
any purchase of insurance a waiver of governmémialiunity from the first dollar of damages. (See
LEGISLATIVE PROPOSAL 1 at Appendix G)

RECOMMENDATION 2: That the General Assembly autherthe Legislative Research
Commission to study the issue of local governmiahillty, including the issue of eliminating thestinction
between governmental and proprietary functionsthadssue of uniform minimal liability coverage wigig
sovereign immunity, and authorize the Commissiorepmrt to the 2002 Session of the 2001 General
Assembly (See LEGISLATIVE PROPOSAL 2 at Appendix H)
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APPENDIX A

CHAPTER 395

1999 Session Laws (1999 Session)

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESERCH COMMISSION, TO
CREATE VARIOUS STUDY COMMISSIONS, TO DIRECT STATE @ENCIES AND
LEGISLATIVE OVERSIGHT COMMITTEES AND COMMISSIONS TOSTUDY SPECIFIED
ISSUES, AND TO AMEND OTHER LAWS.

The General Assembly of North Carolina enacts:

PART I.----- TITLE
Section 1. This act shall be known as "The Ssidict of 1999".

PART Il.----- LEGISLATIVE RESEARCH COMMISSION

Section 2.1. The Legislative Research Commisaiay study the topics listed below. When
applicable, the bill or resolution that originappyoposed the issue or study and the name of thesspo
is listed. Unless otherwise specified, the lidtdtor resolution refers to the measure introdusethe
1999 Regular Session of the 1999 General Assemidlg. Commission may consider the original bill or
resolution in determining the nature, scope, aqees of the study. The following groupings are fo
reference only:

(1) Governmental Agency and Personnel Issues:

o) State tort liability and immunity (WalenNgsbitt)...

PART XXII.----- BILL AND RESOLUTIONS REFERENCES

Section 22.1. The listing of the original bill gesolution in this act is for reference purposes
only and shall not be deemed to have incorporatedekberence any of the substantive provisions
contained in the original bill or resolution.

PART XXIIl.-----EFFECTIVE DATE AND APPLICABILITY
Section 23.1. Except as otherwise specificalbviled, this act becomes effective July 1, 1999.
If a study is authorized both in this act and therént Operations Appropriations Act of 1999, thely
shall be implemented in accordance with the Cur@gperations Appropriations Act of 1999 as ratified.
In the General Assembly read three times andedtthis the 21st day of July, 1999.

s/ Dennis A. Wicker
President of the Senate

s/ James B. Black
Speaker of the House of Representatives

s/ James B. Hunt, Jr.
Governor

Approved 9:03 p.m. this 5th day of August, 1999
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